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How to Be a Mental Health Legal Guardian


Now that you have gone through the competency hearing, the patient has been adjudicated legally incompetent, and you have been identified as the legal guardian, what do you do next?  


There are so many questions.  What are your legal responsibilities?  What are your duties?  What legal powers do you now have?  How should you make decisions?  Exactly what decisions may be made by you now?  


When you are made the legal guardian of another, no one tells you how to do it, and no one hands you an instruction manual or a legal guardian’s handbook.  


First, let us begin by reviewing how we got here.  

Why was guardianship pursued in the first place?  


Guardianship was acquired so the patient could be helped to achieve the highest level of functioning possible, despite self-defeating decisions, choices, and behaviors due to the patient’s mental illness.  


How was guardianship acquired?


Guardianship was acquired by demonstrating to a judge that the patient is incompetent:  the patient lacks the capacity to make legal decisions for himself due to a lack of meaningful understanding of the nature of his situation in multiple domains of life due to a chronic, severe mental illness. 


What powers does the guardian have and how can these powers be used to help the patient?  

The rest of this discussion will address this very question.

Guardianship


A guardian is a person who is responsible for someone legally unable to care for himself and manage his affairs.  A general guardian is someone charged with the care of both the ward and his property.  This includes room and board, personal maintenance, financial needs, medical care, and other legal responsibilities pertaining to handling the ward’s estate, property, and assets responsibly.  A personal guardian or guardian of the person has the power only to make all personal decisions, including where the ward will live.  


As the guardian, it is your duty and responsibility, and it is right, to make all such decisions on behalf of the patient, just as you would as the parent of your own minor child. 


For example, if your child is missing, you would as parent notify the police and initiate legal and law enforcement mechanisms to find your child, not to mention private investigators or others as per your discretion.  You have these exact same powers as the court-appointed guardian of a legally incompetent adult mental health patient.  

Handling the Patient’s Assets

If the patient has assets, cash, real estate, personal property, all of these properties, tangible and intangible, must be managed responsibly by the general guardian, and used only for the benefit of the patient.  

Health Care and Housing


The personal guardian has wide ranging and far reaching discretionary powers in these areas, so long as actions taken can be reasonably demonstrated as actions on the behalf of and to the benefit of the patient.  


In community mental health, mental health treatment includes many life areas, such as medications, psychotherapies, psychosocial skills training, psychosocial rehab, and appropriate mental health housing.  Only the guardian has the authority to give informed consent for any and all of these treatment decisions.  These decisions are made with input from the patient’s treatment team recommendations, and input from the patient, but these decisions are made by the guardian.  


To accomplish this, the guardian must maintain effective, on going communication with all members of the patient’s treatment team, in a way that is negotiated with the treatment team and with flexibility to change over time as the patient’s needs and progress indicate.  

The Treatment Team


The patient’s Treatment Team generally includes a variety of mental health professionals, including, as needed, a psychiatrist, social worker, individual and/or group therapist, case manager, outreach or community based worker, psychosocial rehab counselor, and possibly others, depending on the patient’s individual needs.  


Generally the psychiatrist is the leader of the treatment team, as ultimate medico-legal responsibility and all billable, reimbursable physician ordered services come under the purview of the psychiatrist.  The psychiatrist is also responsible for prescribing medications, appropriate lab tests, managing medication side effects, and providing medication and psychoeducation.


Housing issues and out of home placement is the specialized responsibility of the team social worker.  In addition, the social worker often provides various forms of psychotherapy and counseling, and may also broker, refer, and follow up with linking to other types of services and providers for the patient.  Often psychiatric social workers are trained to provide one or several of various types of therapy such as individual counseling, psychoeducation (understanding one’s mental illness), family therapy, group therapy, and family education and skill building.  


In some settings, referrals, brokerage, and linkage to other providers is the responsibility of one “big picture” over-all individual called a case manager or client service manager.  This is often done so that the team social worker can focus on providing therapy rather than directing and coordinating all the various providers of services to the patient.  


If needed, a psychologist may be a member of the treatment team.  A psychologist can provide both assessment or evaluation services as well as psychotherapy modalities.  A psychologist can administer and interpret psychological testing which can sometimes help clarify a patient’s diagnoses and provide insights into the patients personality and thinking style. Psychologists often have specialized psychotherapy training and may be able to provide advanced forms of therapy such as Dialectic Behavior Therapy (DBT) or Cognitive Behavior Therapy (CBT) and others.


A Vocational Rehabilitation (VR) Counselor can be very helpful when the patient needs help getting a job and getting to work.  Sometimes additional job skill training or further education is recommended.  There are many levels of difficulty categories, such as sheltered workshop, job coach supported employment, competitive employment, and advanced career counseling.   Sometimes a clubhouse model psychosocial rehab program is used to address vocational issues.  


A Substance Abuse Counselor is critically important for any patient dually diagnosed with co morbid psychiatric illness and substance abuse disorder.  Both problems must be addressed.   

Comprehensive Treatment Plan


The patient’s Comprehensive Treatment Plan is a written document in the medical record that records the patient’s problems and goals for treatment, and the strategies and treatments to be used to reach these goals.  The problems typically include how to address symptoms, problematic behaviors, educational and/or vocational level of functioning, and housing.


Obviously, the Treatment Team is responsible for developing and presenting a Comprehensive Treatment Plan to the patient and the patient’s guardian.  Treatment goals identified should address concerns of The Team (such as controlling symptoms, staying out of the hospital), the patient (perhaps to live independently, regain competency status), and the guardian (for example, to achieve long term, stable, out of home placement).  


Ideally, this Comprehensive Treatment Plan is reviewed by members of the patient’s treatment team, the patient, and the guardian, and signed by all.  The patient sometimes refuses to sign such a plan, and this can simply be so recorded on the Treatment Plan, noting that the patient was present, the plan explained to the patient, questions answered, and input received from the patient, but that the patient elected not to sign.  This is sufficient documentation of the extent of the patient’s participation.  

Biopsychosocial Treatment


The Comprehensive Treatment Plan will generally divide treatment into three branches:  biological, psychological, and social.  


Biological Treatments most often means psychotropic medications, medication education, informed consent for medications, and all associated blood tests.  This branch also includes electroconvulsive therapy (ECT), and a few other non-medication somatic treatments, such as phototherapy for seasonal depression and so on.  These treatments address the core, diagnostic symptoms of the principal psychiatric illness, the most direct and basic symptoms of the disease.  


Psychological Treatments are psychotherapy, basically all types of therapy, counseling, or “talk therapy” and generally is divided into individual, group, and family therapies.  There are many subtypes in each of these categories, and there may be considerable overlap.  For example, psychoeducation, increasing understanding of one’s mental illness, its symptoms, early warning signs, how to get urgent help, etc., can be provided individually, in a group, or with the entire family.  Psychotherapy addresses the patient’s feelings, thinking, reasoning, and behavior, choices, and conduct.  


Social Treatments are all measures taken to strengthen the patient’s social skills and functioning in order to live and function in the community as independently and safely as possible while maintaining adequate monitoring of ongoing compliance with treatment.  Social treatments address social behaviors, interpersonal communication skills, appropriate and safe mental health housing in the community, educational and employment goals, and/or occupational therapy (OT).  


The legal guardian has the duty of understanding and giving informed consent for the entire Treatment Plan, and all the categories contained within it.  The guardian has the right to timely and reasonable updates on the patient’s response to all such treatments, as well as any and all progress or lack of progress in each category of the comprehensive treatment plan.  


The guardian should receive and retain a copy of the Treatment Plan. 

A Good Plan Uses Rewards


A good plan uses rewards to increase the occurrence of desired behavior.  Desired behavior might include compliance with medications and blood tests without behavioral outbursts, giving verbal and written consent to move into adult mental health housing or a residential housing program, or showing insight by verbally stating that he understands and accepts that he has a mental illness and needs to take all medications as prescribed by the psychiatrist.  The gradual approximations of behaviors successively approaching the desired behavior are called “shaping.”  


Rewards must be meaningful and desired by the patient, things that the patient really wants.  Using rewards is a form of leverage. 

Leverage


Leverage is the use of any legal, appropriate, and ethical strategies, authority, limit setting, rules, and guidelines to increase desired behaviors by the patient.  Leverage includes various techniques and strategies all designed to structure the patient’s behavior, choices, and scope of options, such as use of rewards, natural consequences, treatment team contracts, outpatient commitment, involuntary inpatient commitment, and all the authority and powers inherent in agency relationships such as guardianship but also use of payees, power of attorney, health care power of attorney, conservators and the like.  


As long as the strategy used is legal, appropriate, and ethical, it is leverage and not coercion or abuse.  It is right to use all the forms of leverage you have under the authority of being the patient’s personal guardian in order to help the patient achieve the highest level of functioning possible.  Do not too easily ignore using some types of leverage because it feels uncomfortable to you personally.  In the long run, if it helps the patient learn and grow, it is in the patient’s best interest.

Don’t Feed the Bears


People naturally want to feed bears in Yellowstone National Park, claiming how much the just love the bears.  In fact, this is harmful to bears in many ways, but especially by training bears to lose the fear of humans, forage in dumpsters for human food, and making the bears a nuisance or even a danger to humans, sometimes requiring the bear’s own destruction.  Obviously persons who really love bears and wildlife would not want bears killed as a result of their actions.  


Such people actually love the feeling of gratification they get from feeding bears, not the bears themselves.  


I have seen this very “Feed The Bears” phenomenon even by well-meaning professional psychiatric staff who fed treats to hospitalized psychiatric patients, no matter the severity of obesity, diabetes, or hypercholesterolemia the patient had.  It was literally irresistibly gratifying to feed treats like Honey Buns to such committed inpatients, even if such treats were paid for by the staff.  It allowed staff to feel and believe they were “loving” towards patients, when in fact they were harming patients and their medical health.  


And there are behavioral consequences as well.  Giving patients unearned treats also undermines the use of designated treats or other rewards as leverage, a way of increasing desired patient behaviors.  

Dual Roles


When a biological parent is also the guardian, the role as guardian must be kept clear and distinct from the role as a parent to an adult, though incompetent, son or daughter.  To wit, some actions one might take as a well meaning parent might be counter-productive to desired behavioral goals while acting as the patient’s guardian.  


It is of course natural for parents to want to make their children happy and give them pleasure.  However, when parents are also legal guardian, giving unearned rewards, treats, or privileges serves to undermine the power of using patient desired rewards to effectively and humanely effect desired behavior changes, and thereby increasing the patient’s level of functioning.  


Special food treats might be prepared, for example, as a reward for one week’s confirmed perfect compliance with medications without struggles.    Use of the car for a short town trip could be a reward for agreeing to move into a residential housing program voluntarily.  


Given such privileges unearned, what possible incentive has the patient to even consider moving to a housing program, when living at home with Mom and Dad is made so easy, pleasant, comfortable, and convenient?  The concept here is to make rewards linked to desired behavior, and to make living at home less desirable than living in an appropriate mental health housing program.  This way, the patient will naturally and of his own accord, choose to move voluntarily into appropriate housing or a mental health residential program, rather than remain in the home of the guardian parent.  


The guardian can request help from the Treatment Team, or request a psychologist or other specialist consult, for help in developing a custom, in home behavior plan using effective rewards and appropriate natural consequences.  


Do not surrender this powerful form of leverage!  

Contracts  


Contracts between the patient and the treatment team or individual members of the treatment team can be very useful therapeutic treatment tools.  Such contracts are not legal instruments enforceable under contract law, but rather are written agreements with the patient to help define specific treatment goals and behavior goals, with rewards and/or natural consequences for failure to meet goals and expectations.  Thoughtfully designed, tightly worded treatment contracts can be a very effective form of leverage.  


Contracts are added to the Comprehensive Treatment Plan and a copy should be provided to the guardian, thus helping to keep the intensity of focus on realistic and specific treatment goals.  

A Good Plan Uses Natural Consequences


Natural consequences are the basis for setting limits on the patient’s unacceptable behaviors.  Even though the patient has a mental illness, the patient will learn from the consequences of his own actions because in general the learning process called conditioning, learning from experience, is usually intact, even though insight may be absent.  Conditioning is a psychological process that is not dependent on insight.


Natural consequences are the results of the patient’s actions that would normally occur otherwise, so long as no one interferes (“rescues”) to prevent the consequence from occurring, or intervene in some way to have the consequence be removed, so that the patient does not have to experience the consequence.  


Natural consequences can be events that would occur to any regular citizen going through life, or can be events that are preplanned responses to actions, behaviors, or symptoms of the patient.  

Inpatient Commitment of the Non Compos Mentis

Hospitalization can be a natural consequence in response to a psychiatric emergency, or as a preplanned response for specific behaviors or conditions outlined in the patient’s comprehensive treatment plan, or a treatment contract.  


For example, if a patient refuses to eat for three days, regardless of the reason, he will be involuntarily admitted to a psychiatric hospital.  The reason could be psychosis, paranoia, bizarre food beliefs, anorexia nervosa, family blackmail, manipulation, whatever.  Regardless of the reason or mechanism, the patient knows in advance that he will be hospitalized by operation of treatment plan, for refusing to eat, or perhaps losing over 10 pounds in one week, or perhaps for refusing to be weighed without struggle.  


For incompetent mental health patients, the legal criteria for involuntary hospitalization are very different than for regular Involuntary Mental Health (IMH) inpatient commitment; it is much more lenient.  


The standard required to meet criteria for IMH commitment is that the patient is concurrently acutely mentally ill and acutely dangerous.  


For the incompetent non compos mentis involuntary commitment, the criteria required are that the patient has a mental illness, and can benefit from treatment in a hospital.  There is no requirement that the patient must be acutely dangerous.  This makes it possible to use hospitalization as a natural consequence to address any symptom or behavior that the Treatment Team and the guardian deem important enough clinically.

Inpatient vs. Outpatient Treatment Teams


The guardian must understand that once hospitalized, the patient will have a totally new and different treatment team from his outpatient treatment team.  The hospital treatment team will be comprised of many of the same types of mental health professionals, but these staff will be staff of the hospital in most cases.  In some systems, some of the treatment team will be the same both in the hospital and in the community.  In other systems, a community liaison person will help bridge the gap between hospital and community professionals.  The guardian needs to communicate with both treatment teams and make sure both treatment teams are communicating with each other, working together to create a coordinated plan, working together towards the same goals, and providing smooth continuity of care.

Mental Illness Is Not Diplomatic Immunity


I once had a patient with mild mental retardation and disruptive behavior problems who walked into a bank, picked up a desk computer, and threw it through a bank window.  The city police knew this individual, and instead of arresting her, they simply picked her up and delivered her to the mental health clinic.  No charges were ever filed by the police or pressed by the bank.  


A woman I know had a husband who abused drugs.  He forged her name on a check from her individual checking account, and although his name was not on the account, tried to cash it at her bank.  The teller refused, but when the man said he was the woman’s husband, the teller reluctantly cashed the check.  The husband used the money to buy drugs.  The woman found out and made the bank repay the money to her account.  The bank called the man’s parents who paid back the $700 so the bank need not press charges.  


It has been my sad observation that often mental health patients can get away with almost any crime or illegal action.  Often they must literally kill someone in order to even be arrested.  Family members, law enforcement professionals, even strangers and bystanders will frequently excuse outrageous or illegal behavior of a mental health patient that any other citizen would be nailed for.  In essence, these patients begin to learn that they essentially have diplomatic immunity from usual legal punishments.  They begin to learn they can use their special status as a patient to avoid the normal, usual consequences others must face.  And they learn that they can do pretty much whatever they want without fear of consequences.  


By failing to take action in response to unacceptable behavior, or by taking actions to undo the natural consequences of the patient’s behavior, the patient is taught the wrong message:  that the patient does not have to accept responsibility for his actions.  Even though the patient is being rescued from his own natural consequences, this serves only to harm the patient.  


The police officer who failed to arrest the woman who threw the computer through a window failed to take actions that would have provided natural consequences through operation of law.  The well meaning mother who paid the bank the bad debt on a forged check took action to interfere with natural consequences that would have otherwise taken place.

Rescuing Behavior Is Codependence


A woman who is married to an alcoholic repeatedly receives her husband home at very late hours, sometimes passed out face down outside the house, steeped in the stench of his own beer based vomit.  The next day, the man always awakes in his bed, all clean and dry, his clothes ready to go to work, if he can.  


The woman is a loving, well-meaning mate, who feels she is doing everything she can to help her husband.  Her actions show her faithful love and support, and help her husband keep his job.  


But she is keeping the husband from experiencing his own natural consequences for his alcoholic behaviors.  The woman has the natural and understandable need and desire to do something, which addresses the woman’s feelings of helplessness and isolation.  But in so doing, it is permissive and enabling of continued alcoholic behavior, a common phenomenon called codependence.  


Rescuing behavior performed by family of mental health patients is also codependent, even though the patient’s primary disability is mental health rather than substance abuse.  The process is exactly the same; the patient is saved from his own natural consequences and never learns to take responsibility for his actions, or even face some of the clearest evidence that he even has a mental illness to begin with.  


And the pay off to the family member is also the same:  It addresses the family’s feelings of helplessness and disconnection to the mentally ill patient.  


As the guardian, remain aware of your rescuing actions, and aware that rescuing  behaviors address your own feelings while hidden in the myth that you are helping the patient when in fact the opposite is true:  You are harming the patient by preventing him from experiencing the powerful behavioral conditioning provided by natural consequences.  Do not surrender this powerful form of leverage.

Guardian’s Right to Medical Records


As guardian, you have the right to examine any and all medical records, and you may receive copies of any part of the medical record and do with them as you please, although you can be charged a processing fee for photocopying and preparation time.  You can show or give further copies to any other person you choose, including other professionals, lawyers, family members, friends, or anybody else.  This is exactly as if you had your own medical record for yourself.  

Patient Medical Confidentiality and Guardians


Normally medical records are confidential and may be released from the hospital or clinic to others only with your express written permission.  This permission is now given by you as the guardian rather than the patient.  


For example, if the patient runs away to another state, and ends up being hospitalized, as guardian you may authorize any and all records to be sent to that hospital, thus quickly giving the treating doctor critical information about diagnosis, medications, dosages, date of last injection, even medication administration records and lab data.  The patient no longer can deny having a mental illness and refuse to give consent for release of information, blocking the verification of his illness and treatment history. 

Why You Need an Attorney


There are many legal details pertaining to your rights, obligations, and duties under mental health and guardianship law which are beyond the cursory scope of this brief paper.  As time goes by, new situations and new questions will naturally come up regarding what you can, may, and should do as the legal guardian.  This is why I so strongly recommend that you as guardian have a lawyer who is strong in mental health law and who is fully advised of the legal and psychiatric status and history of the patient, someone who knows the case and can serve as a legal expert to help get you legal information and advice when those unexpected emergencies and questions arise. 

Books, and Why You Need To Know Mental Health Law


Find, buy, own, read, and keep some family legal guide books.  Read all sections pertaining to mental health law, and guardianship.  This will greatly help in your on going learning process of your legal standing as a guardian, and the legal language used by courts, your lawyer, and other law professionals whenever you need to discuss your legal and guardianship matters with others.  This paper is only a quick and brief introduction to the role of the mental health legal guardian.

How to Talk To the Patient as Guardian


It can be incredibly draining and frustrating trying to reason with a mental health patient with severe psychoanosognosia, the neuropathological lack of insight into one’s own mental illness.  This lack of insight is the core basis of why the patient is, after all, incompetent.  And despite lack of insight, the patient wants what he wants, and seems often to have infinite energy for argumentation. 


Be concrete, specific, honest, and above all else, be brief!  For example:


WHY CAN’T I USE THE CAR?  Because its mine, not yours.  MY CAR GOT CRASHED BY MY FRIEND AND I NEED TO USE YOURS.   No, you need to get your own car.  HOW CAN I GET MY OWN CAR?  You need money.  BUT HOW CAN I GET A JOB?  That’s what the VR counselor your social worker mentioned is for, or we can look into going to the Clubhouse for job and employment.


I WANT DIFFERENT FOOD.  YOU HAVE TO BUY ME FOOD I WANT.  I bought a variety of foods and you may pick any you want from what’s in the house any time you want.  I WANT SOYBACON.  I don’t buy that because it contains additives that are not safe.  But I won’t stop you from buying it.  BUT I DON’T BELIEVE IN HANDLING MONEY.  That will make it hard to purchase the things you say you want.  


I DON’T NEED A GUARDIAN.  You were found incompetent by a judge due to your mental illness.  YOU ARE JUST TRYING TO CONTROL ME.  I DON’T NEED THOSE MEDICATIONS.  Your psychiatrist and your treatment team say you have a mental illness and need the medicine and both your father and I agree as your guardian.

   
All of these responses are short, concrete, and stick to the facts.  Use and repeat the facts just like a broken record.  Repetition is the key to learning.  Repeat like a “broken record.”  Patience is the key to seemingly endless repetition.    


Keep answers short, and then stop talking.  Arguing will not help or work.  The patient’s insight will not increase by explaining better or longer.  The lack of insight is biological.  Reasoning will not help this.  


Straightforward, factual, brief responses are the corner stone of assertive communication.  Additional training in assertiveness, and/or family counseling may be very useful in learning helpful, practical skills and strategies to make communication work better between the guardian and the patient.  

If the Patient Didn’t Need a Guardian You Wouldn’t Have To Do This


I know a woman who could not supervise her pet dog, a yellow Labrador retriever named Max.  Max was allowed to run free throughout the entirety of Lee County, North Carolina.  Even the county animal control staff knew Max.  Usually the officers would release Max from stray dog traps, or bring him by and drop him off at the woman’s house.  Max had a Get Out of Jail Free Card, essentially.  But Max also had a history of repeated criminal behavior, including tipping over many neighbors’ trash cans, eating filth, getting into fights, killing other families’ pet cats, and once Max was almost killed when he got hit by a car.  


Essentially, Max was quite simply just not competent to take care of himself.  


Finally, this woman learned how to supervise Max, but the learning process revealed how strong her feelings were about trying to control another being, especially a being that she loved so strongly and dearly.


Feelings of guilt, sadness, and fear of how wrong it may be to control another were common, paralyzing feelings.  


These same feelings and others come up with guardians in the course of carrying out the nature of their duties:  restricting another person’s freedoms, choices, mobility, housing, and so much more.  The pain and guilt of this is far greater when the guardian is also the parent of the patient.  


Be comforted, dear guardian, that it is your duty and responsibility, and it is right, to perform all these guardian functions, by the authority of law, and by the moral and ethical principal that the patient has a right to treatment despite his own mental illness and lack of insight.  Always remember that by helping the patient remain in treatment, learn responsibility, accept his illness, live in safe and appropriate housing, you are ultimately helping this patient to achieve the highest level and most independent level of functioning possible, as well as the fulfillment of his true, inner, life potential.  

