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Is This Patient Competent?

Like insanity, being incompetent is a legal status, not a medical condition.  


In psychiatric patients, mental status is important in the determination of legal competence, but incompetence is not a medical diagnosis, but a legal status.  


North Carolina mental health code demonstrates that North Carolina is, in spirit, a “right to treatment” state.  That is, the laws provide for her citizens to have a legal access to mental health care and services, in spite of the symptoms of their illness erecting a barrier to treatment.  


This barrier may be erected by use of exercising the right to refuse treatment.  This raises the issues of consent for treatment. 


Consent for treatment requires that the patient have an understanding of the nature of his illness, the choices of treatments available, and the risks and benefits of accepting treatment or not receiving treatment.  Consent for treatment without these elements is not considered to be meaningful informed consent.  


Neurological brain impairments are easy to accept as impeding the obtaining of meaningful informed consent, as in an unconscious patient in a coma, a patient with dementia from Alzheimer’s disease, or with an acute delirium from a metabolic disorder, or withdrawal from alcohol.  


Psychiatric neurobehavioral impairments can be more difficult to appreciate, but nonetheless are likewise assessed using objective standards and meeting legal criteria.  Because the findings may be more subtle, however, it is crucial that the criteria, and the law, be followed rigorously. 


One’s own mental illness should not be a barrier to obtaining treatment for the mental illness.  It is one thing if a patient has looked at his treatment options, understands his illness, and chooses to refuse treatment.  This happens daily, for the terminal cancer patient with no hope of cure who elects Hospice care, for the chronic pain patient who refuses narcotic pain killers to stay mentally alert, for the surgery patient in China refusing general anesthesia but choosing acupuncture for her operation.  


Such is not the case for a mental health patient who refuses treatment due to the mental illness itself.  Such unfortunate citizens are still entitled to treatment and North Carolina State mental health code provides for their “right to treatment.”  


Like any medical patient, a psychiatric patient has the capacity to give meaningful informed consent if and only if he understands the nature of his illness, knows what treatment options are available, and comprehends the risks and benefits of receiving treatment and refusing treatment.  Psychiatric symptoms can impair these understandings, and can compel a patient compulsively to refuse treatment.  


Lack of insight is a symptom of many different mental illnesses that very often makes giving meaningful informed consent impossible in psychiatric patients.  


Anosognosia is a neurological symptom in which the patient has an obvious symptom but can’t recognize it or even see it due to brain damage, an injury to the very region of the brain that recognizes that there is a problem.  This means it is medically impossible for the patient to see his own illness, and is completely distinct from the volitional or emotional non-acceptance called “denial.”  It is, rather, hard wired Lack of Insight.  


In neurology, the classic example is a specific kind of right hemispheric stroke causing left universe neglect, whereby the patient ignores everything to the left of his own midline--nothing to his left seems to “exist” for him.  And it doesn’t bother him because he doesn’t even realize it.  In a bedside test for this condition, a circle is drawn on a sheet of paper and the patient is asked to draw in all the numbers on the face of a clock, and he draws in all the numbers--1 to 12--along the right hand side of the circle!  And it looks completely normal to the patient, because the patient has a neurological deficit impairing recognition of the problem.  This is anosognosia, not denial. 


Another example is Wernicke-Korsakoff’s Dementia, in which the patient has severe dementia often with near complete loss of memory, recent and distant, but doesn’t know!  The patient will often make up totally spontaneous stories of his past personal history, completely believing it as he tells it, having lost the ability to recognize it as wrong.  This kind of spontaneous story creating speech is called “confabulation,” and is distinct from lying, since the patient can‘t tell he‘s doing it.  


In psychiatry, I propose the term psychoanosognosia to describe patients who have similarly lost the ability to recognize their own neurobehavioral symptoms due to the mental illness itself.  This occurs on a spectrum of severity along with and usually coexisting with other sources of denial of illness:  stigma of mental illness, emotional inability to accept having a mental illness, and lying at times intentionally for secondary gain.  The observable lack of insight in psychiatric patients, therefore, may be entrenched by multiple mechanisms.  


Regardless, many psychiatric patients with many varied psychiatric illnesses have extreme denial of illness, many cases very likely caused by the illness itself.  Such patients simply do not have the capacity to see that they have a mental illness, regardless of how subtle or severe their neurobehavioral symptoms, or their personal illness and treatment history.  


Often such patients will admit they have an illness only when they believe it will serve them, although at the time they believe they are lying since they do not honestly believe they are ill.  For example, patients will testify that they understand they have an illness and the need to stay on medications and even promise to take medications, in an effort to secure a discharge from the state psychiatric hospital at their commitment hearing, and afterwards fully disclose they only said it to try to get released and actually do not believe they are mentally ill.  This false insight, or “pseudo-insight,” occurs when an individual is attempting to manipulate the mental health system.  


The same possibility holds true in competency hearings.  This is particularly important with high intelligence psychiatric patients, who have no impairment of cognitive skill, verbal skill, or the balance of their reasoning skill, which they use to the best of their ability to contest their being adjudicated incompetent.  Often they will take their medicines in the days or weeks before their hearing to help them appear as coherent as possible, and can easily present multiple explanations for all reports of their neurobehavioral symptoms and past treatments, including psychiatric hospitalizations, involuntary commitments, and years of treatment and counseling.  Many times nothing is more therapeutic, temporarily, than a patient’s own hearing, when a patient is most motivated to behave and sound orderly and coherent.   Highly intelligent patients can do this the best, for the relatively short period of time required during their hearing. 


The court assigned to hear the case may have a profound influence on the outcome.  Counties with state psychiatric hospitals hear the vast majority of the mental health law cases, both civil and forensic, including involuntary commitment hearings, outpatient commitment hearings, inability to stand trial due to mental illness, criminal cases pled not guilty by reason of insanity, and adults adjudicated incompetent due to mental illness.  Courts in such counties hear mental health law cases on a regular and frequent basis.


Courts in other counties hear a minority of mental health law cases, and are more vulnerable to the numerous local community customs or pressures to hear and see things with an interpretation that reflects their “local needs.”  For example, a man in Durham County had a hearing for outpatient commitment and had clearly met all four code required criteria for this minimally invasive court order for a man with severe borderline personality disorder, polysubstance abuse, fragile diabetes, alcoholism, and a history of repeated medical self-neglect and multiple suicide attempts and who would not keep regularly scheduled appointments.  Yet the court denied the outpatient commitment.  For what reason?  Perhaps to demonstrate the court’s “compassion,” or to teach the man to “take more responsibility.”  In any case, some human interactions occurred that interfered with the rigorous application and operation of law.  It could simply be that on that day, this man looked and sounded calm, clean, coherent, and reasonable in court, and claimed he would keep all his future appointments from now on.  


The point is simply this:  In a competency hearing, to really serve the patient, the court may have to look far beyond how the patient looks and sounds in the courtroom.  The court must hear, digest, and accept evidence that the patient has a mental illness, and that the patient does not or can not understand the nature of his illness and or treatment, and therefore lacks the capacity to give meaningful informed consent for treatment, and by virtue of this, needs a guardian for this purpose.  


There may be considerable reluctance for many courts to do this.  For one, many North Carolinians, including judges, magistrates, and clerks, simply don’t believe in “taking away peoples’ rights.”  There is an American distaste for infringing on individual liberty.   This ethic is far more recognized, accepted, and accessible than the esoteric and specialized doctrine of mental health “right to treatment.”  


Evidence for being found incompetent can be highly technical, involve subtle behavioral symptom criteria that often resemble normal human reactions, and courts do not want to be hoodwinked by fancy medicolegal  arguments that do not match what the court sees right before its eyes, if the patient sounds and looks relatively normal that day in court.  


Courts may perceive they have a duty or function to protect their local people, their constituents, community members, and their rights.


Consent for treatment in psychiatry can affect multiple domains in the patient’s life, including finances, work, housing, and courts may be reluctant to “impose” such far reaching consequences for a discrete and treatable mental illness.  


Whatever the root cause of this reluctance, the court must apply the law and observe state mental health code rigorously to truly and faithfully serve the patient.  The court must be convinced that it is indeed in the patient’s best interest to apply the mental health code, convinced that this ensures the patient’s “right to treatment,” and affords the patient his best chance of staying stable, controlling symptoms and behaviors, remaining organized, and providing the patient his best chance of personal growth and development in more stable relationships, development of skills, staying in programs to gain more education or training, and job and career opportunity.  


Assuming the court can and will do this, then the court must be shown clear and convincing evidence satisfying the core criteria of lacking capacity to give meaningful informed consent thereby rightfully justifying being adjudicated legally incompetent.


First, there must be evidence that the patient has a mental illness.  Such evidence often includes testimony by the patient’s treating physicians, therapists, and/or counselors, giving testimony of criteria used for diagnosis, and describing treatments provided, as well as using these personnel to enter the patient’s medical record as evidence, thereby giving the court a clear picture of the patient’s illness and treatment “record.”  This should at a minimum include total years of treatment, any and all childhood treatment history, all hospitalizations and involuntary commitments, and all previous certification of the existence of a chronic mental illness, such as applications and benefits for disability due to mental illness.  Current and past treatment providers both can be very helpful, giving both current ongoing mental health concerns, plus a longitudinal “picture” of the patient’s case.  


These witnesses can provide testimony and present medical records without violation of the doctrine of patient confidentiality, as the witness is supplying evidence by order of the court, and is legally compelled to testify.  This is legal and is does not constitute breach of confidentiality, a doctrine of ethics designed to prevent third party wrongful access to privileged medical information.  This is neither wrongful access nor unlawful disclosure by virtue of being a legal proceeding.  

Current counselors may be reluctant to testify as witnesses for fear that doing so will harm the therapist-patient relationship.  This may be true on occasion, but in practice, it is my opinion that this is rarely of much importance.  I personally have testified for involuntary commitment orders ranging from 30 to 360 days, and then went right back to being their doctor after the hearing.  If absolutely necessary, the witness can be subpoenaed and the patient can get a new therapist after the hearing.  


Second, there must be evidence that the patient has a fundamental, pervasive lack of insight into his illness, far longer and far outweighing the patient’s claim that he understands his illness now when he is before a judge in his hearing for competency.  This evidence must be convincing.  What makes this evidence convincing is documentation:  hospital admission records and clinic progress notes indicating that the patient denied having an illness, denied needing medications because he doesn’t have an illness, or refusing treatment, medications, or medical and diagnostic tests including blood tests because he didn’t need them due to not having a mental illness.  Repeated documentation of a persistent history of a fixed lack of insight is the highest order of evidence.  


Witnesses, mental health workers, doctors, family, friends, or others, can give verbal but undocumented accounts of the patient making statements denying his illness and the need for medications.  Even though not documented, a strong witness or two can establish pervasive and persistent lack of insight.  


Lack of insight, denial of illness, and denying the need for treatment, all demonstrate the criterion that the patient does not understand the nature of his illness.  From this it would follow by logic rather than evidence that the patient lacks the capacity to understand the risks and benefits of receiving treatment and refusing treatment, and therefore it is impossible for the patient to give meaningful informed consent for treatment or refusal of treatment, which is the core essence of being competent and having the capacity to make one’s own medical decisions. 


Psychoanosognosia can be a profound lack of insight into one’s own mental illness, and can become a huge barrier to treatment when such patients then refuse treatment, often fully believing they just don’t need it.  They often have a complete sense of bewilderment as to why so many different people are trying to talk him into taking psychotropic medications, and may develop paranoid conspiracy delusions that others are systematically organizing in efforts to control him.  


Psychoanosognosia is found in many mental disorders, but especially in schizophrenia, schizoaffective disorder, and other bipolar spectrum disorders.  Left untreated, incompletely treated, partially treated, or only sporadically treated, it greatly impedes the patient’s personal progress, growth and development, and increases the risk of long term worsening symptoms, poor outcome, and a vicious and heart breaking cycle of involuntary psychiatric hospitalizations and running from treatment, and extreme personal and emotional turmoil, destruction of personal and family relationships, the patient enduring  severe emotional and psychic pain, and never enjoying the satisfactions of meaningful accomplishment.  


The “right to treatment” doctrine of the North Carolina mental health code provides a compassionate answer.

